carrier within the Commission’s jurisdiction. Toward that end, the Commission should deny the

waiver requested by Nextel.

Nextel Deserves No Sympathy

Nextel deserves no sympathy for its situation, whatsoever. By its own avarice and
disregard for the home team, Nextel has openecd a new, developing ESMR market to
participation by a Japanese company, at a time that Japan is not willing even to open the
maturing cellular telecommunications technology to fair competition by an American
manufacturer. By calculated steps, Nextel has placed Motorola in a position of having to buy
into Nextel to protect itself against the unfairly applied economic power of Japan. By hubris,
Nextel has then turned again to open itself anew to additional Japanese participation. By
misrepresentation, by lack of candor and by arrogance, Nextel has had the audacity to request
that the Commission grant a waiver of a situation which does not, in fact, exist, based on no
stronger showing than an expectation that the Commission will be delighted to do Nextel’s

bidding.

Nextel, and the public, need to be reminded that no person is above the law, or beyond
just treatment by the Commission. To that end, the Commission should dismiss or deny

Nextel’s Petition, and should strip Nextel of its commercial radio authorizations.

Apparently compelled to defend its domestic market in the digital equipment which it has

developed for Enhanced SMR service, Motorola has had to compete with Matsushita by also
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acquiring an interest in Nextel. After having lured Matsushita into investing, Nextel then turned
aside from Matsushita and gave Motorola the opportunity to bring major assets mto Nextel to
protect Motorola’s digital radio rescarch and development efforts.  Now, having locked up
Motorola, Nextel has revealed that it is turning east on its axis once again, making a deal with

NTT.

Matsushita is not an innocent victim in this matter. [t is important to recognize what
Matsushita must have believed that it was purchasing by its investment in Nextel, which gave
Matsushita the right to name a person for the Nextel board of directors. Matsushita or its
affiliated corporations is one of Japan’s leading manufacturers of consumer electronic equipment,
trading under such brand names as Panasonic, Technics, and Quasar. Matsushita must have
believed that its investment in Nextel would secure for it a new and rich American market for
its deported goods. The right to name a person for Nextel’s board of directors was surely

intended to allow Matsushita to develop and protect Matsushita’s market expectancy.

Nextel’s callous disregard for the security of America’s national interest in a strong and
fair market for its telecommunications technology might have escaped scrutiny had Nextel been
able to remain outside the field of common carrier communications. However, Congress has
decreed otherwise and Nextel has moved into a different league, where different rules apply.
While Nextel's avarice, hubris, and arrogance of its duty to be forthright with the Commission

might have seemed useful in an earlier day, the Commission should deny Nextel's Petition,
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revoke Nextel’s authorizations, and send a clear signal around the world that will of Congress

and the authority of the Commission will be treated with respect.

Conclusion
For all the foregoing reasons, Lausman respectfully requests that the Commission dismiss
or deny Nextel’s Petition, and that the Commuission either revoke outright, pursuant to Section
310(b) of the Communications Act, all authorizations held or controlled by Nextel, or designate
for hearing all of the authorizations held by Nextel so that it can determine whether Nextel has

the character qualifications required to be a Commission licensee.

Respectfully submitted,
KEVIN LAUSMAN

By
Dennis C. Brown :

Brown and Schwaninger
1835 K Street, N.W.
Suite 650

Washington, D.C. 20006
202/223-8837

Dated: March 11, 1994
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OFFICE OF THE UNITED STATCS
TRADE REPRESENTATIVE

EXECUTIVE OFFICE OF THE PRESICENT
WASHINGTON
20506

94-07

FOR IMMEDIATE RELFASE CONTACT: ANNE LUZZATTO
DIANNE WILDMAN

TUESDAY, FEBRUARY 15, 1994
DAVID KURAKANE
(202)395-3230

Etatemgot of hmbassador Michael Kantor

I have determined today that Japan has violated the 1989 Third
Party Radio and Cellular Agreement by failing to provide
comparable market access to Japan’s cellular telephone and
network equipment market. We have been pursuing access to this
market since 1985. Three agreements and almost ten years later,
U.S. cellular telephone systems remain effectively excluded from

over half the Japanese market.

The United States Government determined on December 2, 1993 to
make a decision on or about February 15, 1994 as to vhether Japan
is in compliance with the 1989 agreement.

This is, in many ways, a classic case of the determination of
Japan to keep its markets closed, particularly to leading edge
U.S. products. There is no doubt that Motorola’s cellular phones
and network equipment are among the best in the world. 1In the
part of Japan where Motorola has market access, it has achieved.
great success. Tts system has more than 438,500 subscribers.
But it has been effectively shut out of the critical Tokye
market, particularly at a time when Japanese manufacturers were
trying to develop products competitive with Motorola‘’s. 1In fact,
the Motorola system in the Tokyo market has only 12,800
subscribexrs. Clearly, Motorola has lost millions of dollars in

sales opportunities.

In an agreement embodied in a series of letters between 1985 and
1987, the Govermment of Japan agreed to the principle of
compaxrable market access to the Japanese cellular phone market.
Yet, it failed to take the actions necessary to provide that
access. As a result, in April 1989, USTR found Japan in
violation of its obligations under that agreement and published a
preliminary retaliation list for public comment and hearing under

Section 1377.

Just prior to the deadline for imposition of sanctions, Japan
agreed, in a 1989 Third Party Radio and Cellular Agreement, to
take specific measures to allow comparable market access. In the
agreement, Japan designated, by name, a cellular telephone
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install the Motorola system. By doing so, Japan also
responsibility of ensuring that the operator

That operator, as an agent of the Government of
tetter its commictxnent to build the

opcerator to
assumed the
performed.

Japan, reiterated in a 1992
system. Notwithstanding that agreement and the prior two

agreements, the system, only after considerable U.S. Government
involvens=nt, covers just 40% of the Tokyo region. Comparable

market access has not been achieved, a clear violation of the

1989 agreemncnt.

We have said many tines that we are committed to enforcing our
trade agreements and achieving results. I am today taking steps
to make sure that Japan lives up to the 1989 Agreeument.

We plan, within 30 days, to @nnounce for public comment a list of

proposed trade action.

_30_
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FACT SHEET OM ORIGIN AND IMPLEMENTATION OF TdE
1989 CELLULAR TELEPHONE AGREEIMENT BY JAPAN

ACTIONS CF THE GOVERNMENT OF JAPAN

oThe Govertment of Japan has repeatedly claimed that their systen
is open, that U.S. firms do not try hard enough to sell into the
Japanese market and that the quality of U.S. products are

1nadegquate.

oThe history of the atteapts by U.S. products and suppliers to
enter the Japanese cellular telephone market shows that the
Japanese system, in fact, is not open and that highly competitive
U.S. products, manufactured by companies that exert extraordinary
effort to enter the Japanese market, can be thwarted by barriers
erected by the Japanese Covernment.

oU.S. manufacturers developed the cellular telephone industry and

~have always been in the forefront technelegically. One of the

results of the barriers erected by Japan in this market is that
Japanese producers have teen given t:}me to develop products to
compete with U.S. products and suppliers.

oThrough requlation of technical standards and allocation of
radie spectrum, the Government of Japan has maintained barriers
to full access by U.S. products and suppliers.

oMotorola has been trying to enter the Japanese market since the
early 1980s. First it was stymied by technical standards that
were written by an association of Japanese manufacturers of
telecommunications equipaent and reflected only Japanese

equipment.

oThis barrier was removed in 1985 as part of the MOSS Agreements.
Japan agreed to include Zoreign firms on a blue ribbon committee,
the Telecommunications Deliberation Council (TDC), that would
make a recommendation to MPT (Ministry of Posts and
Telecommunications) on the standards to be adopted for cellular

phone systems.

oIn March 1986, TDC recomuended that TACS, Motorola‘’s system, as
well as two other systems, were acceptable.

oMotorola found a cellular telephone operator, DDI (Daini
Denden), vhich believed that the TACS system was technologically
and competitively superior to the other two systems,

oAt that point, however, the Government of Japan erected a new
barrier. It gave NTT the right to provide cellular telephone
service throughout the country. At the same time, it assigned a
newly formed operatdor, IDO (Nippon Idou Tsushin), the eastern
half of Japan, including Tokyo, with about 60-70% of the
potential market and gave DDI the remaining 30-40%. Thus, in
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exercising its regulatory vovers, i1t deprived Motorola of itg

poTtential share in thc Japanesc aacket.

oAfter ronths of negotiations, PT agreed to divide the territory
between IDO and ODT —ore evenly -- but still left NTT the right
to operate in the whole country and IDO the lucrative

Tokyo-Nagoya region.
ADDITIONAIL BARRIERS TO MARKET ACCESS

oThe Jabanese decision to restrict DDY <o only a portion of the
country resulted in a significant competitive disadvantage for
DDI and Motorola. TACS subscribers could not use their
telephones when they entered the Tokyo—-Nagoya region, while the
NTT system was available nation-wide. This made the TACS system
unattractive to many subscribers and Motorola asked MPT to
allocate enough radio frequency to allow the TACS system users to
roam in the Tokyo-Nagoya region. Thus another barrier existed --
the absence of frequencies for use by —he TACS system in the

Tokyo-Nagoya region.

MOSS AGREEMENTS

oIn a series of letters exchanged in 1986 and 1987 between the
Governments of Japan and the United States (the MOSS Agreements),
Japan recognized the principle of comparable market access and
agreed to make the system for allocating radio frequencies more
transparent and to provide opportunities for technical
consideration of the access of the TACS system to the

Tokyo-Nagoya region.

oNotwithstanding the commitments in the MOSS Agreements, MPT
continued to insist that no freaquency was available in the
Tokyo-Nagoya region to allocate to the TACS system. Yet, in
1988, MPT proposed allocating 40 MHZ in that region to a new
telephone system that would offer modified cellular service. It
thus became clear that unused spectrun was available in the
Tokyvo~-Nagoya region. The Governmment of Japan simply was not
willing to make it available to operators using U.S. products.

UNITED STATES RESPONSE TO JAPANESE BARRIERS

oon April 28, 1989, the USTR determined that the Government of
Japan was not in compliance with its commitments with regard to

cellular telephones under the MOSS Agreements.

oJapan’s regulatory decisions had limited the market for the TACS
system, and its excuses for not providing full access by
assigning additional frequency were sinply untrue. USTR
published a proposed set of retaliatory measures on April 28 and
set a deadline for retaliation against Japanese exports of goods
and seryices of July 10, 1989. On May 24, 1989, USTR held a

public hearing on proposed retaliation.
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THE 1989 CTELLULAR AGREXMINT

o0n June 23, 1989, the Mvernuent of Japan agqreced to allocate the
necessary spectrum, reésoving cne nore ovarrier 1t had created to
Motorela‘’s full access o3 the Japanese market.

aThe 1982 Agreerent required MPT to q.mlgn 5 MHz of frequency in
the Tokvo-Nagova region Zor use by the TACS system. Exercising
1ts regulatory authority in the face of oppocltlon frcm Motorola,
IDC and the U.S., MPT insisted on assigning the frequency to IDO,
wvhich was already ogerating the Hi-Caps (NTT} system in that
region, creating an obvicus conflict of interest.

oThis forced partnership between Motorola and IDO has not
provided Motorola with csmparable carket access.

IMPLEMENTATION OF TAE 1239 AGREEMENT

oImmediately after the 1389 Agreement, Motcorola attempted to
provide its cellular netvork equipment te IDO for the
installation of the TACS system. IDO requested a delay until
June 1390 and then a further delay until November 1990.

oMotorola began shipping network equipment (base stations,
transm.tters, etc.) in November 1990 but the system did not begin
operation until October 2991. More than two years after the
agreement went into effect, IDO had installed only a fraction of
the total number of cell sites needed to make the system fully

operational.

oIn the interim, and this is critical, KTT was able to develop a
portable handheld cellular telephone comparable to Motorola’s
Microtac. As a result, ¥Yotorola‘s twe-year lead in this
technology was lost. The Motorola product was allowed to enter
the Tokyo-Nagoya market snly after there was a comparable
Japanese product.

‘W

THE 1992 AGREEMENT

oIDO continued to stall through March 1992. Under pressure from
a deadline for the annual Section 1377 review, IDO committed by
letter to go forward with installing the TACS system, setting
forth a plan ror the development of the system. This was the

third commitment.

oIn the 15 months folloving this commitment, IDO made only token
progress in installing the systemn.

oCurrently, and only after extensive consultations on this issue
in recent months, the system covers just 40 percent of the Tokyo
region -- nearly five years after the 1989 agreement and over
nine years since Motorola began intensive efforts to introduce

this system in Tokyo.
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RECENT EFFORTE

OoUSTR and the Government ot Japan have discussed these issues at

the rinisterial and sub-ministerial levels in July, Scptenber,
and October 1993 and in January and February 1994. The latest
meeting was Februvary l14. In addition, there have also been
vorking ievel discussions of the 1issues.

oIDO and Motorola have also met at lezast seven tizmes at senior
levels, most recently February 13 in Tokyo. In addition,
Motorola, the Department of Commerce, and USTR have discussed
this issue with important IDO stockholders such as Toyota.

oThese meetings produced no satisfactory response as to how
Motorola was to achieve the market access promised by three

agreements.

oUSTR has informed the Government of Japan that a resolution of
this issue regquires concrete steps by the Government to remove

the final barriers to camparable market access in the
Tokyo—-Nagoya region, as first envisioned almost ten years ago.
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Description of Section 1377

Section 1277 of the Sanibus Trade and Competitiveness Act of
1988 reguires the USTR Tto review annually the operation and
cffectiveness of cach telecommunication: trade agrecement in force

batween the United States and another country Or Ceountries.
Agreements subject to review include agreements entered 1into
pursuant to previous section 1377 investigations. In the review,
USTR 1s to determine whether any act, policy, or practice of the
foreign country that entered into the agreement (1) 1is not in
compliance with the terms of the agreement, or (2) otherwise
denies, within the context of the agrecement, mutually
advantageous market opportunities to U.S. telecommunications

products and services.

An affirmative determination under section 1377 1s required
to be treated as an affirmative determination under section
304(a) (1) (A) of the Trade Act of 1974, as amended. Pursuant to
that section, the Trade Representative must take action
authorized in section 301(c) of the Trade Act of 1974, subject to
the specific direction, if any, of the President, and all other
appropriate and feasible acticn that the President may direct, to
enforce U.S. rights under the trade agreement in question or to
eliminate the act, policy, or practice that otherwise violates,
is inconsistent with, or denies benefits to the United States
under the trade "agreement. The Trade Representative is not
required to take action under certain circumstances, such as when
the foreign country has agreed to eliminate the act, policy, or

practice.

Among other sanctions, section 301(c) of the Trade Act of
1974 authorizes the Trade Representative to impose duties or
other import restrictions on the goods of, or fees or
restrictions on the services of, the foreign country, for such
time as the Trade Representative determines appropriate.
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[ declare under penalty of perinry under the laws of the Uaited States that the foregoing

Opposition is true and correct. Executed on 3 . /] . 1994,

}.A



Certificate Of Service

[ hereby certify that on this eleventh day of March, 1994, I served a copy of the
foregoing Opposition on each of the following persons by placing a copy in the United States

Mail, first-class postage prepaid:

Lawrence R. Krevor

Director — Government Affairs
Nextel Communications, Inc.
801 13th Street, N.W.

Suite 1110-S

Washington, D.C. 20005

David E. Hilliard, Esq.
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006

Z

Dennis C. Brown *
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